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Room is operated by The Freedom of
Information and Privacy Act Division,
Information Systems Command. It is
located in room 1146, Hoffman Building
I, 2461 Eisenhower Avenue, Alexandria,
VA 22331–0301. It is open from 0800 to
1530 Monday through Friday, except
holidays.

§ 518.32 Material availability.
The FOIA requires that so-called

‘‘(a)(2)’’ materials shall be made avail-
able in the FOIA reading room for in-
spection and copying, unless such ma-
terials are published and copies are of-
fered for sale. Identifying details that,
if revealed, would create a clearly un-
warranted invasion of personal privacy
may be deleted from ‘‘(a)(2)’’ materials
made available for inspection and
copying. In every case, justification for
the deletion must be fully explained in
writing. However, a DoD Component
may publish in the FEDERAL REGISTER
a description of the basis upon which it
will delete identifying details of par-
ticular types of documents to avoid
clearly unwarranted invasions of pri-
vacy. In appropriate cases, the DoD
Component may refer to this descrip-
tion rather than write a separate jus-
tification for each deletion. So-called
‘‘(a)(2)’’ materials are:

(a) Final opinions, including concur-
ring and dissenting opinions, and or-
ders made in the adjudication of cases,
as defined in 5 U.S.C. 551 (reference (g)),
that may be cited, used, or relied upon
as precedents in future adjudications.

(b) Statements of policy and inter-
pretations that have been adopted by
the agency and are not published in the
FEDERAL REGISTER.

(c) Administrative staff manuals and
instructions, or portions thereof, that
establish DoD policy or interpretations
of policy that affect a member of the
public. This provision does not apply to
instructions for employees on tactics
and techniques to be used in perform-
ing their duties, or to instructions re-
lating only to the internal manage-
ment of the DoD Component. Examples
of manuals and instructions not nor-
mally made available are:

(1) Those issued for audit, investiga-
tion, and inspection purposes, or those
that prescribe operational tactics,
standards of performance, or criteria

for defense, prosecution, or settlement
of cases.

(2) Operations and maintenance
manuals and technical information
concerning munitions, equipment, sys-
tems, and foreign intelligence oper-
ations.

INDEXES

§ 518.33 ‘‘(a)(2)’’ materials.

(a) Each DoD Component shall main-
tain in each facility prescribed in
§ 518.31, an index of materials described
in § 518.4, that are issued, adopted, or
promulgated, after July 4, 1967. No
‘‘(a)(2)’’ materials issued, promulgated,
or adopted after July 4, 1967 that are
not indexed and either made available
or published may be relied upon, used
or cited as precedent against any indi-
vidual unless such individual has ac-
tual and timely notice of the contents
of such materials. Such materials
issued, promulgated, or adopted before
July 4, 1967, need not be indexed, but
must be made available upon request if
not exempted under this Regulation.

(b) Each DoD Component shall
promptly publish quarterly or more
frequently, and distribute, by sale or
otherwise, copies of each index of
‘‘(a)(2)’’ materials or supplements
thereto unless it publishes in the FED-
ERAL REGISTER an order containing a
determination that publication is un-
necessary and impracticable. A copy of
each index or supplement not published
shall be provided to a requester at a
cost not to exceed the direct cost of du-
plication as set forth in subpart F.

(c) Each index of ‘‘(a)(2)’’ materials
or supplement thereto shall be ar-
ranged topically or by descriptive
words rather than by case name or
numbering system so that members of
the public can readily locate material.
Case name and numbering arrange-
ments, however, may also be included
for DoD Component convenience.

§ 518.34 Other materials.

(a) Any available index of DoD Com-
ponent material published in the FED-
ERAL REGISTER, such as material re-
quired to be published by section
552(a)(1) of the FOIA, shall be made
available in DoD Component FOIA
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reading rooms. Army ‘‘(a)(2)’’ materials
are published in DA Pam 25–30.

(b) Although not required to be made
available in response to FOIA requests
or made available in FOIA Reading
Rooms, ‘‘(a)(1)’’ materials shall, when
feasible, be made available in FOIA
reading rooms for inspection and copy-
ing. Examples of ‘‘(a)(1)’’ materials are:
descriptions of an agency’s central and
field organization, and to the extent
they affect the public, rules of proce-
dures, descriptions of forms available,
instruction as to the scope and con-
tents of papers, reports, or examina-
tions, and any amendment, revision, or
report of the aforementioned.

Subpart C—Exemptions

GENERAL PROVISIONS

§ 518.35 General.

Records that meet the exemption cri-
teria in the exemption part of subpart
C may be withheld from public disclo-
sure and need not be published in the
FEDERAL REGISTER, made available in a
library reading room, or provided in re-
sponse to an FOIA request.

§ 518.36 Jeopardy of government inter-
est.

An exempted record, other than
those being withheld pursuant to Ex-
emptions 1, 3 or 6, shall be made avail-
able upon the request of any individual
when, in the judgment of the releasing
DoD Component or higher authority,
no jeopardy to government interest
would be served by release. It is appro-
priate for DoD Components to use their
discretionary authority on a case-by-
case basis in the release of given
records. If a DoD Component deter-
mines that a record requested under
the FOIA meets the Exemption 4 with-
holding criteria set forth in this publi-
cation, the DoD Component shall not
ordinarily exercise its discretionary
power to release, absent circumstances
in which a compelling public interest
will be served by release of that record.
Further guidance on this issue may be
found in § 518.37, Number 4. and § 518.65.

EXEMPTIONS

§ 518.37 FOIA exemptions.

The following types of records may
be withheld by the IDA in whole or in
part from public disclosure under the
FOIA, unless otherwise prescribed by
law. A discretionary release (also see
§ 518.23) to one requester may preclude
the withholding of the same record
under a FOIA exemption if the record
is subsequently requested by someone
else. In applying exemptions, the iden-
tity of the requester and the purpose
for which the record is sought are irrel-
evant with the exception that an ex-
emption may not be invoked where the
particular interest to be protected is
the requester’s privacy interest.

(a) Number 1. Those properly and cur-
rently classified in the interest of na-
tional defense or foreign policy, as spe-
cifically authorized under the criteria
established by executive order and im-
plemented by regulations, such as DoD
5200.1–R (reference h). Although mate-
rial is not classified at the time of the
FOIA request, a classification review
may be undertaken to determine
whether the information should be
classified. The procedures in
§ 518.53(c)(4) apply. In addition, this ex-
emption shall be invoked when the fol-
lowing situations are apparent:

(1) The fact of the existence or non-
existence of a record would itself re-
veal classified information. In this sit-
uation, Components shall neither con-
firm nor deny the existence or non-
existence of the record being requested.
A ‘‘refusal to confirm or deny’’ re-
sponse must be used consistently, not
only when a record exists, but also
when a record does not exist. Other-
wise, the pattern of using a ‘‘no
record’’ response when a record does
not exist, and a ‘‘refusal to confirm or
deny’’ when a record does exist will
itself disclose national security infor-
mation.

(2) Information that concerns one or
more of the classification categories
established by executive order and DoD
5200.1–R (reference (h)) shall be classi-
fied if its unauthorized disclosure, ei-
ther by itself or in the context of other
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